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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


No. 22,417 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner 


Vv. 


C & C PACKING COMPANY, Respondent 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


1. Respondent attacks authorization cards in general (br. 
pp. 36-37) and the cards here in particular (br. pp. 21-32) 
as unreliable evidence of majority union representation. This 
attack is wide of the mark, for the Board has never asserted 
that authorization cards are to be preferred over a secret 
ballot election in determining union representation of em- 
ployees. See, for example, Aaron Brothers Company of 
California, 158 NLRB 1077, 1078. For this reason an em- 
ployer, upon a union’s request for recognition and bargain- 
ing, is privileged to assert his good faith doubt of the union’s 
majority based on cards and to insist upon an election, with- 
out being found in violation of Section 8(a)(5) of the Act. 
Pyne Moulding Corp., 110 NLRB 1700, 1707, enf’d 226 
F.2d 818 (C.A. 2). Accord: Aaron Brothers, supra; H & W 
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Construction Co., Inc., 161 NLRB No. 77, 63 LRRM 1346, 
1347; Textile Workers Union v. N.L.R.B., 386 F.2d 790, 
TSO IN, 


But where, as here, the employer expresses no such doubt, 
but himself suggests and takes part in a card check by an 
impartial observer as a substitute for processing the union’s 
petition to election, he cannot escape his bargaining obliga- 
tion by subsequently contending that the cards evidencing 
majority were invalid. Snow v. N.L.R.B., 308 F.2d 687 
(C.A. 9) (majority established through card check by minis- 
ter, followed by refusal to bargain); Kellogg's, Inc., 147 
NLRB 342, 346, enf'd, 347 F.2d 219 (C.A. 9) (card check 
by third party followed by actual bargaining and insistence 
on Board election by newly retained counsel); Dixon Ford 
Shoe Co., Inc., 150 NLRB 861, 871 (card check by third 
party showed majority, but employer rejected results and 
insisted on Board election). 


The record shows that respondent raised no question of 
card validity either before or during the April 14 card check, 
nor did he do so in his April 18 letter cancelling the next 
day’s scheduled bargaining session (G.C. Exh. 21). As aptly 
stated by the Trial Examiner (R. 23): 


Noteworthy in this letter is that there is no claim 
that the Union’s majority was questioned or that the 
card count was invalid or that the employees didn’t 
understand what they were signing or that the signa- 
tures were forged or that the cards were obtained 
by misrepresentation as to their purpose or that the 
card check was not for the purpose of obtaining 
majority representation. 


Moreover, the letter does not square with respondent’s asser- 
tion (br. p. 63), that “during every meeting with the Union 
[respondent] informed the union representatives that it 
doubted that the union actually represented the majority 
of its employees.” For the letter frankly acknowledges that 
its contents “‘may take you by surprise,” but that neverthe- 
less an election “would probably be fair in light of the fact 
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that some of the employees do not want to be represented 
by the Union” (G.C. Exh. 21). Accordingly, because it was 
not until the hearing and then only on the basis of ques- 
tionnaires gleaned from the employees two days before the 
hearing that the issue of validity was raised, the Trial Exam- 
iner limited examination respecting cards to the authentic- 
ity of the signatures and to the question whether the signers 
were told that the cards were only to get an election. See 
Cumberland Shoe Corporation, 144 NLRB 1268, enf’d, 351 
F.2d 917 (C.A. 6). None of respondent’s five witnesses on 
this point claimed that their signatures were not authentic. 
Indeed, no employee was even asked that question, and no 
employee testified that he was told that the cards were only 
to get an election. Hence, even if departure from the Cum- 
berland rule (see N.L.R.B. v. Southland Paint Co., No. 
24275, decided May 8, 1968, 68 LRRM 2169 (C.A. 5)) 
were to void the card of Sanchez, the only one of the five 
to testify that he was told the card would enable an elec- 
tion to be held (Tr. 187), this would not defeat the major- 
ity showing here, since even by respondent’s reckoning, 
there were but 24 employees in the unit (br. p. 5). 


In addition, as pointed out in the Board’s opening brief 
(p. 3), the record supplies substantial support for the valid- 
ity of all 15 of the cards, for (1) the Union took care that 
the Spanish-speaking employees were read the card’s language 
both in Spanish and in English (Tr. 32, 38, 84, 102-119); 
(2) the language of the cards made it clear that by signing 
the cards the employees were authorizing their immediate 
representation by the Union (G.C. Exh. 4-17); (3) the cards 
were signed over a period of nearly a month rather than in 
a “whirlwind campaign” of a few days,’ thus providing 
ample opportunity for employee discussion of the merits of 
the Union. Accordingly, the Trial Examiner clearly acted 
reasonably in not permitting the record to be unduly length- 


“CE NLRB. v. Lovvorn, 172 F.2d 293, 294 (C.A. 5); N.L.R.B. 
v. Bedford-Nugent Corp., 317 F.2d 861, 865 (C.A. 7). 
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ened by the employees’ “afterthoughts” as to why they 
signed the cards. See Joy Silk Mills, Inc. vy. N.L.R.B., 185 
F.2d 732, 743 (C.A.D.C.), cert. denied, 341 U.S. 914; 
accord: James E. Matthews Co. v. N.L.R.B., 354 F.2d 432, 
438 (C.A. 8), cert. denied, 384 U.S. 1002 


2. Respondent also now challenges the reliability of the 
card check on the ground that Halloran was known to the 
Union but not to respondent and that he failed to compare 
handwriting in determining whether card signatures were 
genuine. These contentions likewise have no merit. First, 
Halloran had never met Benninger of the Union, had not 
seen Allen for a year and had never talked to him about the 
matters at issue here (Tr. 22). Secondly, respondent did 
not challenge Halloran’s impartiality until the Board hear- 
ing and it was similarly content with his method of card 
checking, i.e., a double check that each signature corres- 
ponded to a name on respondent’s list.2 Finally, in the 
absence of a request or an objection by respondent we sub- 
mit that it is immaterial that the Union did not show the 
cards to respondent, for the Union’s expressed concern over 
possible reprisal was obviously one of the reasons it sought 
a third party observer.” 


7Since as we note above, respondent did not dispute the authen- 
ticity of signatures even at the hearing, this could not have been of 
major concern to it at the card check. 


Fit is recognized that unless an employer challenges a union’s ma- 
jority at the time of request for recognition, evidence of such major- 
ity need not be produced. N.L.R.B. v. Security Plating Company, 
Inc., 356 F.2d 725, 727 (C.A. 9); N.L.R.B. v. Trimfit of California, 
211 F.2d 206, 209-210 (C.A. 9); N.L.R.B. v. Greenfield Components 
Corporation, 317 F.2d 85, 87 (C.A. 1); N.L.R.B. v. Geigy Co., Ine., 
211 F.2d 553m 5) (CA. 9), 
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3. Respondent also contends the General Counsel failed 
to show its lack of good faith (br. p. 59, passim). This con- 
tention is entirely negated by the only reasons given by 
respondent itself for refusing to bargain, namely, that “some 
employees requested [respondent] to have an election as 
they felt that the majority of the employees did not want 
to be represented by the union...” (G.C. Exh. 21). Under 
such circumstances, it is immaterial that some employees 
may have expressed doubt about the wisdom of signing 
their cards, for as we pointed out in our opening brief (p. 
12), it is the obligation of the employer to bargain that be- 
comes fixed when a majority claim is made which he does 
not challenge. As this Court stated in Snow v. N.L.R.B., 
supra, 308 F.2d at 694: 


The fact as to whether an employer entertained a 
genuine doubt that a union represents a majority of 
the employees is to be determined as of the time 
the employer refused to recognize the union. Once 
it is shown that the employer entertained no genu- 
ine doubt of this kind at the time it refused to bar- 
gain, an unfair labor practice has been established. 
The fact that, as it later developed, there were 
grounds which might have created a genuine doubt 
at that time is immaterial. 


Accord: N.L.R.B. v. Kellogg's Inc., supra, 347 F.2d at 220 
(C.A. 9). 


Further, respondent’s plea in mitigation of its conduct 
that it did not resort to acts of interference, restraint and 
coercion to undermine the Union and dissipate its majority 
(br. p. 60-61) is unavailing. Proof of good or bad faith 
doubt of majority status requires examination of the employ- 
er’s entire course of conduct. In the instant case respondent 
itself gave the best possible evidence that it was aware of 
the Union’s majority, for it suggested and freely took part 
in a card check which settled the matter conclusively in 
favor of the Union. It therefore obviously refused to bar- 
gain on April 18, because it hoped the employees would 
change their minds. See Retail Clerks Union, Local 1179 
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vy. N.L.R.B.. 376 F.2d 186, 191 (CA. 9); Svow vane 
supra, 308 F.2d at 693. Accordingly there is no need in 
this case to look for further interference with the employ- 
ees’ rights to establish respondent’s motivation. 


4. Lastly, respondent’s contention (br. p. 72) that in 
limiting the examination of its witnesses to relevant matters 
the Trial Examiner gave “the appearance of a partisan tri- 
bunal”’ is a common ground of complaint by the loser in 
any contest. N.L.R.B. v. Lewisburg Chair & Furniture Co., 
230 F.2d 155,156 (C.A. 3). See also N Lick. vy. Piaosaar 
Instrument & Electronic Co., 344 F.2d 855, 859 (C.A. 9). 
As pointed out above, the Examiner properly excluded re- 
constructions of the intentions of card signers solicited five 
months after the event. His findings “exhibit careful con- 
sideration and evaluation of conflicting claims and evidence”’ 
and are therefore entitled to affirmance. N.L.R.B. v. Har- 
rah's Club, 362 F.2d 425, 430 (C.A. 9); cert. denied, 386 U.S. 
915. Accord: N.L.R.B. v. Luisi Truck Lines, 384 F.2d 842, 
846-847 (C.A. 9); N.L.R.B. v. Carpenters Local No. 2133, 
356 F.2d 464, 466 (C.A. 9); N.L.R.B. v. U.S. Divers, Inc., 
308 F.2d 899, 905 (C.A. 9).? 


4Respondent’s charge (br. p. 69), that the Trial Examiner stated 
that “even if the cards were admittedly signed under false representa- 
tion, that it would not invalidate the cards or would not be sufficient 
to dispute the majority” is a misquotation of the record. The Exam- 
iner’s statement was an analysis of the Snow case. He said “. .. in 
that case [Snow], some of the cards were admittedly signed under 
false representations, but that was not enough to dispute the major- 
ity.” (Tr. 116-117) Here false representations were neither admitted, 
shown, nor even alleged until the hearing. The Examiner’s rulings, 
we submit, correctly restrained respondent from embarking on a fish- 
ing expedition. 
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CONCLUSION 


For the foregoing reasons, as well as those stated in our 
opening brief, it is respectfully submitted that a decree 
should issue enforcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


ALLISON W. BROWN, JR., 
JOSEPH C. THACKERY, 
Attorneys, 


National Labor Relations Board. 
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